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The Role of the Wife's Consent in Criminal Liability for Offenses Committed During Sexual
Intercourse: A Perspective from Islamic Jurisprudence and Statutory Law

Abstract

While Western legal systems center sexual relations on the wife's consent—prohibiting the husband from engaging in sexual
intercourse without her request and agreement (or through force, coercion, or violence) and classifying such forced acts as
sexual violence or rape—Islamic jurisprudence holds a different view. Under the accepted principles of Islamic law, the wife
is obligated to submit to the husband’s sexual advances (*tamkin*). However, this does not imply that the husband’s religiously
sanctioned right to sexual intimacy—and the wife’s corresponding duty of submission—is absolute or unrestricted; he is not
permitted to engage in sexual relations through violence or the infliction of physical harm. From the perspective of judicial
jurisprudence, such conduct is not only forbidden (*haram*) but also entails legal consequences, including both criminal and
civil liability. Furthermore, established jurisprudential principles—such as the rule of "No Harm" (*1a-darar*), the negation of
undue hardship (*usr wa haraj*), and the principle of amicable cohabitation (*husn-e mo'asherat*)—serve to qualify this
religious permission. Nevertheless, while a wife's consent to specific acts or injuries occurring during intercourse does not
render the criminal acts themselves lawful, it certainly absolves the husband of liability for damages (*daman*) arising from
such conduct and eliminates criminal responsibility.

Keywords: Consent, submission, sexual assault, sexual violence, criminal liability
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