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An Analysis and Critique of the Theory of Minimal State Intervention in Family Law

Abstract

The family is humanity's oldest social institution and constitutes the smallest unit of any society; as such, it holds certain rights
that must be respected. However, the state—as the largest societal unit—intervenes in family affairs to ensure these rights are
upheld. Legal scholars and sociologists have put forward various perspectives on this matter. Using a descriptive-analytical
approach, this study seeks to identify the jurisprudential and legal foundations supporting the view that the state should exercise
maximum intervention in family life. The research indicates that the jurisprudential basis for this intervention is elucidated
through the legal maxim of "the ruler's authority over the recalcitrant party" (*wilayat-i hakim bar mumtani'*). This principle
applies to three specific family-law scenarios: a husband's refusal to provide maintenance (*nafaqah*), abandonment of the
wife, and the mistreatment or harassment of the wife. The legal rationale encompasses the preservation of national interests
and security, as well as the subordination of individual rights and freedoms to broader objectives. Furthermore, proponents of
democratic schools of thought and critics of the "welfare state" globalization model have raised fundamental objections to this
perspective; the theory is also associated with consequences such as the emergence of the second wave of feminism.

Keywords: Minimal intervention, the state, family law, guardianship.
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