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Rulings of the insane murderer,a comparative study between Islamic jurisprudence and Iraqi law

Musab Qasim Muhammad, Sohila Rostami, and Varia Hafidi

Abstract
This study aims to know the ruling on killing an insane person, whether sane or insane, by comparing Islamic law

and Iraqi law, so that we can get to know the opinions of Islamic schools of thought and Iraqi law on the issue,
know their evidence, and how to deal with an insane murderer, focusing on basic topics, which are retribution,
blood money, atonement, in addition to joint killing between the sane and insane, and cases of intermittent
insanity. This study is based on the “descriptive and analytical” approach, a comparative study between the
opinions of Islamic schools of thought and Iraqi criminal law, mentioning the evidence and points of agreement
and difference between jurisprudence and law, and explaining how to deal with the insane in the matter.
Contrary to the opinion of some Malikis, the jurists agreed that the insane should not be punished due to the
lack of legal responsibility due to the lack of capacity, which is the mind, and this is the most correct opinion and
is in accordance with Iraqi law. The majority of jurists believe that the guardians of the insane must pay the
blood money, and this is the most likely opinion, contrary to the apparent meaning and Iraqi law. The majority of
jurists require expiation for murder on the insane, which is the most correct opinion, contrary to the Hanafi and
Dhabhiri schools, and Iraqi law. Regarding periodic insanity: In Islamic law: whoever is certain of his insanity has
the rule of an insane person and has the rule of a sane person in his state of mind, by agreement. As for Iraqi
law:the insane person is handed over to the medical committee, and if it is proven that the perpetrator is sane
in the state of the crime, he has the ruling of being sane, and if it is proven that the offender is insane in the
state of his felony, he has the ruling of the original insane person, and it is in accordance with Sharia law.
Regarding the participation of the sane and the insane in killing: The Hanafis, Malikis, and most of the Hanbalis
said that if an insane person participates in the killing and whoever retaliates against him, not one of them is
killed, contrary to the Shafi’i, Dhahiri, Imami, and Hanbali narrations, meaning retribution is imposed on the sane
person who participates in the insane person if there is no impediment to retaliation, which is the most correct

and in accordance with Iraqi law.

Keywords: Madness, Retribution, Blood money, Islamic law, Iraqi criminal law.
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