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An analysis on the gap between legal form and economic nature in Islamic banking
exchange contracts
(comparative study)

Abstract

Islamic banking has been formed with the aim of eliminating usury and replacing it with legitimate means of financing. In the
Islamic Republic of Iran, the law on banking operations without usury approved in Y¥1Y was approved with the aim of
conforming banking activities to Sharia standards and introduced Islamic contracts as the legal basis of banking operations;
However, one of the most important theoretical and practical challenges of Islamic banking is the possibility of a gap between
the legal form of contracts and their real economic nature. Using the descriptive-analytical method and the comparative
approach, the present research examines the degree of conformity between the legal form and the economic nature of the
exchange contracts used in the banking system of Iran. The findings of the research show that although contracts such as
murabaha, installment sale, lease with the condition of possession, salam and jaala are legitimate from a jurisprudential and
legal point of view, but in some cases, the economic effects of their implementation are close to mechanisms based on fixed
returns in conventional banking. This situation is mainly caused by the institutional structure of banks, risk management
considerations and the limited share of cooperative contracts. A comparative study in the field of Malaysia and some Persian
Gulf countries also indicates that strengthening Sharia supervision and developing collaborative tools can be effective in
reducing this gap. Finally, the current research provides an analytical model to evaluate the relationship between legal form
and economic nature in Islamic banking.

Keywords: bank, islamic, Exchange contracts, loan, usury
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