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A comparative study of the position of the rule of damage reduction in Iran and Afghanistan
contract law (with a look at Hanafi jurisprudence and international documents)

Abstract

The reduction of damage from the fundamental rules of contract rights with the origin of common law obliges the injured party
to take reasonable and conventional measures to prevent the development of damages caused by breach of obligation. Despite
its explicit acceptance in international documents, its position in written law systems such as Iran and Afghanistan needs to be
analyzed. In Iranian law, the rule does not have a general text and its works are derived from different legal and jurisprudential
bases; In Afghanistan, the civil law has provided the basis for inferring the rule of law; But the law of commercial contracts
has specified it. Measuring the capacity of benefit in Hanafi jurisprudence is another angle of the problem. The aim of the
research is to compare the position of the rule in two countries and evaluate its alignment with Hanafi jurisprudence and
international documents. It seems that Iranian law has interacted with the inferential-judicial approach with the rule, while
Afghanistan has chosen the inferential-textual approach. The research is organized with comparative descriptive-analytical
method and library data, laws and judicial opinions. The findings show that in Iran, the effects of the rule have been inferred
from various laws such as (Article ¢ of the Civil Code, Article YY+ of the Civil Code, Article ) ° of the Insurance Code and
Articles YA, Y)Y, VY of the Law of Y ¢+ Y) and some judicial opinions; In Afghanistan, it can be deduced from Article YAY BC,
but Article A+ of the Commercial Contracts Law (Y + 1Y) explicitly accepts the rule and Articles Y'Y, VYA and YYY outline its
practical examples (alternative transactions). In Hanafi jurisprudence, the rules of "al-Zarr al-Ashad" and "Dar al-Mufasad"
have the ability to justify the rule, and the Afghan legislator has removed the perceived limitation of "non-taxation of profits"
in Hanafi jurisprudence by emphasizing the compensability of benefits (Article YV¢ BC and Article Y7 of the Commercial
Law). This distinction is rooted in Iran's influence of French law and Afghanistan's flexibility in interacting with international
documents in the specific field, along with maintaining an inferential approach in the general field, which can be a model for
clarifying and developing contract law.

Keywords: Damage reduction, Rights of contracts, Iran, Afghanistan, Hanafi jurisprudence, International documents
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