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A Jurisprudential and Legal Examination of Genetic Information Theft

Abstract

: “With the advancement of biological sciences, individuals’ genetic information has acquired extensive applications. The
collection and transfer of such information to biobanks for exploitation in research, forensic, and security contexts entail
violations of the ownership rights and genetic privacy of data holders. The absence of specific criminal provisions for the
protection of individuals’ genetic information underscores the necessity of a jurisprudential (fight) and legal examination of
the matter.The present study, adopting a descriptive-analytical approach and employing library-based research methods,
conducts a jurisprudential-legal analysis of genetic information theft.The findings indicate that in the theft of genomic data,
due to the absence of the conditions of the property being a ‘ayn (corporeal object) and ikhraj min al-hirz (removal from a
secure enclosure)—which are prerequisites for the realization of hadd theft—the fixed Shar‘T punishment (hadd) for theft is
not enforceable. This is because the primary import (mutabadir) of the concepts of ‘ayn and ikhraj in the proofs of theft refers
to an external corporeal object and physical removal, which do not correspond to genomic data and their transfer via
electromagnetic waves. Nevertheless, unauthorized access to individuals’ genomic data, owing to their economic value,
hereditary nature, and identity-defining character, is deemed legally prohibited (haram) on the basis of the proofs of the
prohibition of appropriation of another's property, the prohibition of disclosure, the prohibition of injustice (zulm), and the rule
of 12 darar (no harm). The Islamic legislator may, by reference to the “qa‘idat al-ta‘zir li-kulli amrin haram” (the rule that ta‘zir
applies to every prohibited act), and taking into account temporal and spatlal exigencies, the offender’s circumstances, and the
gravity of the consequences of the criminal conduct, prescribe and apply a proportionate discretionary (ta‘zir1) punishment.

Keywords: "theft", "genetic information theft","hadd theft", "ta‘zir theft".
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